
MINUTES OF THE LEGAL & REGULATORY SUB-COMMITTEE MEETING HELD VIA MS TEAMS CALL ON 1 AUGUST 2024 AT 11:00 AM
Minutes of the previous meeting

The minutes of the previous meeting were approved. 
Matters Arising

There were no matters arising.
Matters for Discussion
2.1 PROPOSED AMENDMENTS TO THE COMMERCIAL PAPER REGULATIONS
HA informed the committee that the Prudential Authority published a revised draft of proposed amendments to the Commercial Paper Regulations in early July for public comment. Although an improvement on the draft circulated last year, some of the issues raised by the industry previously were not addressed and several new issues have been introduced. The L&R subcommittee established a small working group to formulate comments on behalf of the Forum. Comments are due to be submitted on the 12th of August. 
A summary of the changes:

1. Differentiation between the issue of Commercial Paper (CP) and Debt Securities
The previous draft limited the issue of bonds to a maturity of not exceeding 365 days. The current draft now allows for bonds with maturities of up to 30 years to be issued. 
However, A distinction is made between bonds with maturities not exceeding 365 days (referred to as commercial paper) and bonds with maturities of longer than 366 days but not exceeding 30 years (referred to as debt securities). The main difference between the 2 types of instruments is the use of proceeds (purpose). 
2. Purpose/Use of Proceeds 
 (A) For debt securities, the bonds can only be issued to raise “capital funding” for the purpose of:
· Capital Expenditure (including project finance and green financing bonds);

· A treasury function within a group of companies for use within that group; 

· A finance company within a group of companies to finance the acquisition of assets; or

· Secured note programmes and/or repacked note programmes to acquire single assets, if they are not pooled, repackaged and securitised.

The placing documents must disclose the specific purpose of the funds raised.

(B) For commercial paper, the bonds can only be issued for operating capital. Operating capital is defined as funds raised for the principal revenue-generating activities of the issuer on a day-to-day basis. Although the definition is wide, we believe the intention is to limit this to working capital.

3. Minimum denomination 

Debt securities can only be issued or transferred in minimum denominations equal to or greater than R18.75 million and commercial paper can only be issued or transferred in minimum denominations equal to or greater than R12.50 million. 

4. Auditor confirmation 

The auditors must confirm that the issuer and issuance of the instruments must comply in all material respects with the provision of the Commercial Paper Regulations at the time of initial issuance.

5. Reporting

Issuers and arrangers must submit a quarterly return to the PA (more detailed that the current return). 

6. Disclosure

More detailed disclosure is required in programme documents. Various sections of the proposed Commercial Paper Regulations will need to be changed to reflect the correct information for the appropriate document (Programme Docs vs APS etc) for disclosure and timing thereof.

7. Rating Requirement

For debt securities, it is now a requirement that the debt security be rated. BASA and the Forum are concerned about the introduction of a rating requirement as this will add delays and is the opposite of international best practice. 
2.2     FORUM MEETING WITH COMPANIES TRIBUNAL
Bongiwe Dube provided feedback to the committee on the meeting held in July with the Companies Tribunal to discuss the requirement for Social and Ethics Committees (SECs) for securitisation issuers.  The invitation to attend the Tribunal meeting was arranged by the Registrar, in consultation with the Chair and the Deputy Chair of the Tribunal. The Registrar shared the Forum’s presentation deck with all the Commissioners (members of the Tribunal) before the Tribunal meeting. During the adoption of the agenda, the Commissioners raised their concerns about their independence as Commissioners (when making future decisions relating to the matter at hand), if the Forum was allowed to orally present to them. They did not want to be seen to be engaging with applicants outside of the application process. To this end, the members voted not to hear the oral presentation and instead provided feedback on the written presentation through the Registrar and the Deputy Chair as follows:

a. They noted the Forum’s concerns with regard to the inconsistency of the decisions made by the Tribunal and have agreed to form a committee (internally) to look into the decisions taken by the Tribunal that lead to this inconsistency. To this end, the Tribunal will formulate a view that will be applied to all such applications going forward;

b. They suggested that in future (in our applications for exemption) the Forum should include an explanation of the securitisation structures as we did in the presentation. The presentation deck provided them with a better view of securitisation structures which they felt did not come through in members’ applications;

c. On the matter of a permanent solution i.e. amending s72 of the Companies Act to include the exemption of those companies, whose annual financial statements are consolidated into those of another company that has already established its own Social & Ethics Committee, the Registrar undertook to provide the Forum the contact details of the Specialist Committee Company Law (SCCL) chaired by Prof Michael Katz. They assured the Forum that this is the correct Committee to present to - as there would be no concern with regard to independence. Further, the SCCL considers the SEC issue to be a topic of interest currently;

d. On the matter of the inconsistent decision that was made in April 2024 which seems to be an outlier, taking into account the trend that Forum members have seen recently (i.e. our applications are being approved), the Tribunal does not have the mandate to engage further on this matter and suggested that (1) the Forum discuss with the CIPC Compliance department about the timing of setting up such a structure when the programme is coming to an end soon or (2) the Forum takes this matter for review at the High Court.

Therefore, the Forum could only provide a written presentation that was considered per the above feedback.

Way forward, the Forum will engage with the SCCL’s Chair and will request the SCCL to provide the Forum with an opportunity to present to them.

The next meeting will be scheduled for February 2025.
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